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Introduction

Introduction

This report sets out to identify the current legal status of customary land interests
in Cameroon, and suggests ways for their improved recognition. This arises in
the context of an ongoing review of forestry sector legislation. By customary law,
forests are a major common property resource of rural communities, both settled
and mobile. By statutory law most forests are the property of the government.
How this conflicting tenure is resolved impacts upon human rights, how forests
are managed, used and conserved, upon how democratic transition is or is not
realized, upon the inclusiveness of development transformation, and upon social
stability.

This report analyses what the law says concerning customary land rights, focuses
on the forestry legislation in force and compares the situation in Cameroon to
that in other African States. The report also suggests ways forward by describing
what an optimal legal status of customary land rights would look like and what
possible avenues can be found in the existing law. The five chapters, summarized
below, are preceded by a summary of the full report.

1. What is the problem and what can be done?
The core issue is the de jure reality that most rural Cameroonians are little more

than squatters on their own land, with regard to the forests and other land
assets which by custom they have logically held in undivided shares (‘common
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properties’). The proposed structural framework for remedy is outlined. An
important element of this is the need to correctly locate customary or indig-
enous land tenure as a modern and current community-based system of organ-
izing land relations, and practiced by most rural communities, not only forest-
dwellers or hunter-gatherers. A second key element is the need for the issue to be
approached holistically, as neither confined to the forest sector, nor approached
outside the context of inclusive development change.

2. Thelaw and customary land rights

This chapter is prefaced with an overview of customary land tenure, from a
global perspective of its operation in more than 100 agrarian societies today.
Cameroons land legislation is critically reviewed in depth for its treatment of
customary tenure. Overall this is found wanting in social and developmental
respects, and constitutionally unsound.

3. How does Forest Law treat customary land rights?

The provisions of the 1994/95 legislation are closely examined. The main
conclusion drawn is that, intentionally or otherwise, the law has added signifi-
cantly to the wrongful demise of customary land rights, and in unnecessary and
patently rent-seeking ways, not least of which is designating the most valuable
forest resources of its citizens as its own private property. Sustainable forest
conservation and management of use are also being affected.

4. Lessons from other African States

This chapter reviews how other Sub-Saharan countries are dealing with compa-
rable issues arising out of a common colonial history along with capitalist trans-
formation which has been inattentive to majority land rights. Land tenure reform
is found to be comprehensive in some cases, but in most cases it is still a work
in progress, and vulnerable to hesitant political will. Nonetheless, a clear path
has been laid down on the sub-continent, closely linked to progressing democ-
ratisation overall. The symbiotic relationship of forest tenure reform and rights-
based Community Forestry is remarked.

5. The way forward

What would the legal status of customary land rights ideally look like? And do
existing laws — national or, more likely, international - provide for any remedy
along these lines? Broad suggestions as to strategy are laid out towards essential
reforms, with primary reference first to the forest sector. The importance of
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nesting changes in a broadly based approach towards raising rural tenure
insecurity is advocated, specifically through adopting a community based domain
framework, and which can integrate proactive regulation and management
of natural resources and land relations within a devolved, democratic and
accountable regime.

A final word

This paper does not derive from first-hand knowledge of local situations in
Cameroon and is accordingly limited in this respect. It focuses closely upon the
substance of Cameroonian law and builds substantial comparative experience
with land and forest developments elsewhere. It is hoped that the many local
experts in Cameroon will be able to make use of the more generic tenure and
continental perspective offered in constructing local discussion and strategy.
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Summary

Are rural citizens squatters on their own land?

Rural Cameroonians are deeply insecure in their land tenure. National law
provides some security of occupancy for unregistered house plots and farms, but
only to the extent that (limited) compensation is payable for loss of permanent
crops or infrastructure when the government requires the land for other purposes.
These include the right to grant unregistered land (most of Cameroon’s land
area) in absolute title, lease or exclusive occupancy licences to loggers, miners,
ranchers, biofuel or food entrepreneurs, or to itself (in the form of State Forests).
The government may do this for two reasons: first, because the legal definition
of public purpose is very loose, and second because Cameroonian law fails to
acknowledge customary land-holding as amounting to real property interests,
and therefore according the protection of private property, including paying
customary owners the market value for lands which government appropriates
for public purpose.

Nor does Cameroonian law or practice make it easy for customary land-
owners to formally register their holdings to secure their property. Registration
in Cameroon is a remote, complex and expensive process. It also converts
customary lands into individualized parcels without social conditions, impacting
negatively upon family and community interests. In any event, registration is
limited to lands which have been cleared or cultivated or physically settled with
houses. In light of the fact that most of the customary estate is purposely held
for non-permanent cultivation and is owned collectively, the greater part of
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the citizenry’s land resource is especially vulnerable to allocation to grantees or
buyers of government’s choice.

Underlying this is the fact that unregistered land is made the de facto property of
the State in the form of National Lands. In 1984 a Court of Appeal judge, examining
a comparable situation in Tanzania, opined that this reduced customary land
owners to being ‘squatters on their own lands. Predictably, the poor are most
affected as those least well equipped to defend their interests. More than half of
Cameroon’s most poor live in forested zones in Cameroon. Government appro-
priation of customary lands in these areas to service protection and commercial
and industrial production are common cause of people’s land loss.

Causes

The legal and political origins of this egregious situation are found in the
persistent retention of colonial norms. Under colonialism, it was convenient for
the purposes of mass resource capture to deny that Africans owned the land that
they and their ancestors had controlled, lived upon and used. Land was generally
declared to be the dominion of the State, and traditional owners held in law to
be no more than permissive occupants and users. Virtually all of Sub-Saharan
Africa was affected. From the outset, possession of naturally collective properties
like forests and rangelands were most at risk, as not visibly cultivated or settled.
However even where land was found to be actively occupied and used, the greater
interest of the State (in effect, government) prevailed. Over time this dispos-
sessory paradigm was reinforced by the land-grabbing interests of emerging
African economic and political elites.

For similar reasons, most independent governments sustained the colonial norms,
in practice cementing the State’s role as landlord. At the same time, national law
extended opportunities for individuals to convert their customary interest into
the private property system originally introduced to serve white settlers. UN and
especially World Bank guidance reassured governments in the 1960s and 1970s
that they were on the right track; modernization could only be achieved by doing
away with what they saw as the unsatisfactory communal foundation of African
land-holding. Proprietorship by individuals on the one hand, and the commodi-
tisation of land on the other, were necessary to kick-start commercial agriculture
and to provide the landless labour needed for industrial growth.

In Cameroon’s case, the new government went a step further. It took the oppor-
tunity in its land laws of 1974 to do away with the opportunities which colonial
land laws had provided for rural communities to have their domains recorded,
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affording some degree of protection. Such provisions had crept into legislation
around the continent (often in the form of native reserves) as the purposes of
colonialism changed to be more African production focused and as the denial
of native land rights became a subject of public scrutiny in home countries. In
Cameroon, the opportunity to register community land areas had been token in
colonial laws and not backed up with facilitation. Nonetheless, removal of this
legal opportunity in 1974 laid the customary land sector even barer of protection
than previously.

Casual retention of the provision that government may declare any part of
these lands (under the blanket categorization ‘National Lands’) to be the private
property of the State would prove to be an even more serious factor in the abuse
of citizen land rights. On such occasions, customary ownership is simply extin-
guished. The supposedly modern Forest Law of 1994 adopted this mechanism
with alacrity, in establishing that any decree or order declaring a State Forest also
serves as a Land Certificate. In these lands and other non-forested areas brought
under the private property of the State, customary land-owners have moved from
being permissive occupants and users of national land, a poor enough condition,
to being the tenants of government, or of the private owners, leaseholders or
licensees to whom government has allocated or sold their lands.

Is there anything to learn from other African countries facing
similar problems?

Such circumstances have not been uncommon in Sub-Saharan Africa. What
is more unusual is how slow the Cameroonian State has been to tackle these
conditions, will to do so only now beginning to be expressed in some quarters.
In contrast, by the early 1990s, many other governments on the continent were
conscious of the injustices, and aware too that promised equitable development
and mass employment opportunities had failed to materialize to justify and
compensate the de-securing of rural occupancy in the interests of economic
growth. Popular dissent had played a role in heightening awareness in many
countries, at times developing into civil war (e.g. Sudan, Liberia, Sierra Leone,
Angola and Mozambique). In Sudan for example, government allocation of
millions of hectares of customary lands to commercial interests was a prominent
cause of the long civil war from 1984-2004. Since the 1990s most African
administrations have begun to question the wisdom and justice of presuming
their rural populations to be landless in the eyes of the law. There has also
been re-examination of whether collective land-holding is so inappropriate;
whether indigenous tenure systems are as unsound as western norms imply;
and whether the formalization procedures advanced for land ownership in the
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1960s have been appropriately structured to be relevant to or usable by the rural
majority.

Today three-quarters of Sub-Saharan countries have land reforms in preparation
or under way. A common underlying objective is to better enable citizens and
communities to be participants in land-based growth, not its casualties. Struc-
turing law and formalization of rights in ways which assure them control over
their natural capital - land and resources — now seems a surer way of furthering
growth than can occur through stark polarization of land ownership and
landlessness. A major result has been the decline in the proportion of rural lands
in many of these countries which are designated as public, State or National
Lands. Much of this area is now acknowledged instead as community land.

The path of reform has not been easy. The passage of Uganda’s new constitution in
1995 was a landmark event. This was because this supreme law turned some 80%
of the population whom law held to be permissive tenants at will on government
land into land owners in their own right. This was achieved through simply
declaring that customary land tenure is a legal means of defining, acquiring,
owning and disposing of land. The 1998 law confirmed that this is irrespective of
whether the property is registered or not, or whether the holder is an individual,
a family or a community. Not all countries have followed Ugandas lead.

Yet in different ways and to different degrees, these countries have positively
altered the status of customary land rights: Angola, South Africa, Namibia,
Lesotho, Madagascar, Mozambique, Zambia, Malawi, Tanzania, Kenya, Ethiopia,
Rwanda, Benin, Burkina Faso, Mali, Niger, Cote d’Ivoire and South Sudan, and
Liberia, Sierra Leone and Nigeria are among those who plan to do so. Botswana
and Ghana had made significant improvements to the status of customary land
rights before 1990. Local government and natural resource legislation, not just
constitutions and land laws, are proving important in engineering positive change.

As alatecomer, Cameroon can learn from the growing experience of land reform
around the continent. Among lessons to be learned, it has been shown that there
is a need for the following:

a.  to move beyond the focus of the farm in considering land rights, to ensure
that important collectively held lands like marshlands, pastures, rangelands,
forests and woodlands are integral to new acknowledgement of land rights;

b.  to endow customary land rights with status as legal rights of property, and
ensure they are given the same level of protection as lands held under introduced
non-indigenous systems;
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c.  to utilise swift routes to founding legalization, such as through constitu-
tional and land law proclaimation, rather than relying entirely upon case by
case registration which even with improvements remains expensive and time-
consuming;

d. nonetheless to provide for such titling procedures as a route to more
precisely and strongly embed rights; of necessity this procedure must enable
customary land interests to be registered ‘as is’ without conversion into intro-
duced forms which restructure customary tenure in unfair ways, allowing for
example secondary access and use rights to be considered;

e.  toprovide for this procedure at the most localized level possible to facilitate
mass uptake, at minimal cost and maximum accountability;

f.  to enable first-line security of tenure in the form of community land
areas agreed by neighbouring communities, and within which members of the
community may gradually order and, if they so wish, record their family, or
group rights;

g.  to provide for the identification and ordering of rights within communities
to limit wrongful elite capture, land hoarding, landlordism, and undue loss of
communal assets, so critical to the livelihood;

h. to explicitly address the special needs of women, orphans, newcomers,
pastoralists, hunter-gatherers and other disadvantaged groups within such
inclusive framework, knowing that without such special attention, their rights
can be easily defeated by stronger interests; and

i.  using incremental and bottom-up approaches, with pilot schemes to test
feasibilty. Some early reforms (in South Africa for instance) were enframed in
laws which were then found to be unworkable, forcing legislation back to the
drawing board.

With some exceptions (South Africa, Zimbabwe and Namibia), there is normally
enough land in the public and government land sectors, and enough wrongs
to redress to limit restitution to those areas. In most African States the public
land sector (including lands which governments have made their own private
property beyond the call of necessary public assets like roads, rivers and
buildings) are precisely the lands today which are latently or openly contested.
It is within these areas that government and customary tenure most overlap,
customary rights persisting despite legal or physical subordination (eviction or
curtailment of access).
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Reform is part of a wider process of democratization, and usually plays an active
role in restructuring governance in general along more devolutionary lines.
How natural resources are managed is also directly affected. In practice, in Sub
Saharan Africa the forest sector is proving to be a leader, often being the first
to see the logic in community-based norms, and opening practical routes for
communities to secure ownership, not just access and use of their traditionally
owned forests and woodlands.

It is incorrect to presume reform has been and will be a straightforward or short
process. Progress has been highly variable around the continent, at times bold
and transformational, at other times hesitant and subject to flagging political
will. The effect has been to make ordinary communities, along with civil society,
more activist in these areas, an experience also seen in the new generation of
land reforms globally.

It is helpful for interested policy makers and administrators to become more
familiar with the themes and procedures of these reforms. Experience shows
this can help overcome long-rooted conceptual impediments, such as difficulty
accepting that customary land interests can amount to property, that commu-
nities can be legal persons without recourse to incorporation or creation of repre-
sentative agencies, and that government revenue need not unduly suffer should
communities be recognized as the owners of valuable forest and pastureland
resources.

Getting to grips with legal reality in Cameroon

The main purpose of this paper is to examine the legal status of customary land
rights in Cameroon. Sooner or later, national legislation must be reformed: and
this document suggests how this reform might be approached and undertaken.

However, since legal change will take time and experimentation on the ground,
a number of untested provisions in existing land law are identified as routes
through which trial remedy could advance. Perhaps the most viable is an
existing if awkward mechanism for communities to become grantees of National
Lands, in a similar way to that being used already by companies and private
individuals. Government might also be challenged for failing to follow the law
at several points, such as concerning payment of compensation to evictees, and
in particular in failing in its constitutional duties of citizens, weakly provided as
this currently is.

Legal advantage may also be taken of the fact that customary rights have never
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been specifically annulled in a generic sense, and that injustice arises princi-
pally from how customary land interests are interpreted in law and practice. This
opens the way for focus upon new interpretation of these rights, and in light of
rising commitment to democratic principles. The use of international law is not
advised except as a last resort; this is based partly on the inauspicious failure of
the Bakweri land claim; partly upon the high costs and time involved which rural
communities can ill afford; and partly upon the reality that decisions by external
bodies are unenforceable in the absence of unaltered (or un-reinterpreted) law
(see Box 10, page 153).

In practical terms, it is suggested that advocacy agencies work with enlightened
officials to pilot new paradigms, working through a community based approach
which operates within a discrete community by community land area framework,
rather than with individual households or clusters. This will help selected commu-
nities in different parts of the country, including forested lands, to identify and
agree the boundaries of their respective domains and to have these formally
recorded. Such grounded exercises go a long way in helping clarify community
membership in consensual ways, distinct or overlapping rights among different
ethnic groups in the same community land area, and helps lay foundations for
structured and eventually formalized community based land administration.
The last will dovetail well with the expressed commitment of Cameroon to more
decentralized government, devolutionary norms generally being essential to
support land reforms affecting majority rural populations.

How can the forestry sector advance democratic land reforms?

As has proven to be the case in a number of Sub Saharan countries thus far,
the forestry sector can be an important contributor to reform. The sector in
Cameroon has already made important changes over the last decade in attending
to the rights of rural populations in forested areas, but retains forest tenure norms
which are in urgent need of review. These norms build directly upon unjust legal
treatment of customary land rights so changes in these norms in the forestry
sector can provide an important start-point.

The well established Community Forestry sector can be an ideal platform for
such change. For example, the construct of Community Forests is precisely
the route through which communities may most readily be recognized as legal
persons in their own right. This would obviate the need for communities to create
legal entities, which has proven not just expensive and inappropriate to needs,
but also encourages elite capture, and can be detrimental to the natural social
composition of the community. Enabling Community Forests in area to be larger
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than the current limit of 5000 hectares would also be advantageous, since this
restriction undermines the important notion of a cohesive community land area,
out of which a Community Forest is more sensibly defined and at a size which is
relevant to the local situation.

There also seems to be no reason why more successful Community Forests
should not be acknowledged and registered as the private group-owned property
of communities, thereby moving Community Forestry beyond recognition of only
management and use rights to their customary forested areas. Legal provision
for grants of national land in temporary then absolute title provides an existing
vehicle for this to occur.

Using the domain-centred approach mentioned above, the forestry sector
could also assist communities to identify all forested land within their domains
and adopt simple zoning to earmark (and limit) farm expansion zones, forest
production zones and protection zones, establishing rules for each category,
following guidelines which could easily be drafted in the sector.

Under this approach communities could also be given the opportunity to add
to the Permanent Forest Estate themselves by creating Permanent Community
Forests for protection or production. Such developments would dramatically
boost the still uncertain focus upon ordinary citizens as the logical front-line
conservators and managers of valuable resources.

A major contribution to land reform also implied in the above is that the forestry
sector will help do away with the antiquated notion that effective occupation
can only be demonstrated through clearing or cultivating land. In fact this is
already anachronistic and discriminatory against rural communities, in that
large holdings are frequently granted by government or sold without this proof
of development. Once a Community Protected Forest or Community Production
Forest is recognised as community-owned property, the falsity of such notion
can be practically demonstrated. Within or beyond Community Forests set
aside indefinitely for forest purposes, hunting and gathering and the retention of
substantial areas of land not for cultivation should also become a more obviously
acceptable basis for recognizing tenure.

The Ministry of Forestry and Wildlife could also further advance the policy
principle of participatory forest governance. With one important exception
explored in the text, current law and practice is more aptly described as dissemi-
nation and consultation than genuinely shared decision-making. A good start
may be made by empowering Village Forest Committees and Rural Councils as
decision-makers, not simply advisory bodies.
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Finally, progress needs to be made in considering just how necessary or beneficial
is the practice of declaring every State forest the private property of the State. This
position has already led to no fewer than 2500 rural communities being unnec-
essarily dispossessed, and which promises to be a growing source of discontent.
There is no constitutional requirement for forests to be held to be State property
(unlike minerals) and although the 1970s land laws amply provided the oppor-
tunity for such dispossession, it was not incumbent upon new forest legislation
in 1994 to adopt this tactic. This seems to have been pursued more on the basis
of convention, and the presumed needs of the private logging sector than around
Cameroonss own citizens. It was also no doubt founded upon the fallacy that
rural people lack the capacity to own, manage, regulate or conserve precious
forest resources — a position which has proved repeatedly false in Cameroon
itself as well as in many other African States. Admittedly, rural communities
will fail to see the purpose of doing so for as long as they are deprived of the
single most important incentive of sustained conservation and forest use: secure
acknowledgement of rightful legal ownership of those resources.

State ownership also sidesteps and delays the right and need for poor rural
communities to be directly involved in zoning and leasing lands for industrial and
other activity. Ideally it is citizens, not government, who should be in the role of
lessor, with government fulfilling its proper role as facilitator and regulator. Until
capacity is developed, it will be reasonable for communities to pay government
to manage or lease out those lands on their behalf, as now occurs in South Africa
in respect of some commercial plantations, wildlife and forest reserves. In such
scenarios government rightfully withholds the cost of administration, and taxes
community income, at source as necessary.

If the Cameroonian State were to relinquish forest ownership, it would help to
resolve the conflict of interests caused by its current position as both owner and
manager, which limits efficiency and integrity. It would allow government to
develop and refine its due role as neutral mediator, technical adviser and monitor
and rigorous regulator of best practice. Helping actors become familiar with
more modern paradigms such as operating not just in countries like Sweden
and Mexico (which in different ways operate highly successful locally based
forest enterprise) but in the growing numbers of African States which encourage
community based conservation and productive enterprise (e.g. Tanzania) will
aid understanding among officials and politicians as to what is possible. Donors
and international forestry agencies are well-placed to facilitate this.

In the interim, a first step for the Ministry of Forestry and Wildlife would be
to halt the declaration of further State Forests, exploring concretely how these
desirable areas could be just as efficiently managed and conserved by commu-
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nities as Permanent Community Forests (Production or Protection as appro-
priate), as suggested above.

The way in which the private logging and conservation sector operates also needs
to be set on the road to reform towards democratic and more sustainable arrange-
ments. Again, there are continental and global precedents to build upon. While
obligatory social contracts are a blunt instrument for this transformation, they
do provide a first starting point. However, it is also worth promptly instituting
trial cases of minority shareholding by communities in private forest enterprise,
with willing businesses which are according afforded tax breaks in return.



What is the problem and what
can be done?






Chapter 1 - What is the problem and what can be done?

1  Overview
The issue

Rural Cameroonians struggle to have their most basic interests and rights as
citizens upheld when it comes to natural forest resources. This is not only unjust:
it is an impediment to sustainable resource conservation and management, to
good governance and to modern paradigms of economic growth in which rural
communities are assisted to become shareholders of resource-based development
rather than beneficiaries of uncertain government benevolence. International
experience also suggests that unsound paradigms threaten peace, as those who
are dependent upon the land become more aware and resentful of the role which
resource dispossession plays in keeping them poor.! Unless something is done,
this may also happen in Cameroon.

The cause

In modern legal terms, those who live in Cameroon’s rural communities are little
better than squatters on their own land; that is, permissive occupants and users
of communal land co-opted by the State largely as its own private property. These
norms impact most upon valuable forest, wetland and rangeland resources. These

1 Zimbabwe, Angola, Somalia, Ethiopia and Sudan are post-Independence examples of this, with echoes
in civil war and conflict globally; Pantuliano (ed), 2009, Commission of Legal Empowerment, 2008. Alden
Wily, 2008a.

23
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are resource lands which, by custom and logic, communities own in undivided
shares (‘common properties’).

To embed and rationalize State appropriation, modern Cameroonian land law
retains the classic instruments of colonial dispossession.

First, only registered holdings are considered to amount to property. The
corollary is that unregistered land is unowned, and depending upon the land
concerned, falls to the trusteeship or ownership of the State. This renders the
overwhelming majority of rural Cameroonians legally landless. Generation after
generation they live on their own lands as tenants at will.

Second, despite the proclaimed intention and duty of the State to ensure compre-
hensive registration of land interests, in practice the procedure is available
only to elites because it is centrally controlled, paper-bound, expensive, time-
consuming, and demands levels of literacy and institutional empowerment
which most people do not have.

Third, registration is restricted to recording ownership of only those lands
which have been cleared and converted to make farms, paddocks, housing or
other buildings. This immediately excludes the millions of hectares of common
properties which families, groups and villages traditionally maintain as intact
rangeland, wetland or forest for sustainable livelihood support. The rights
of those with least wealth and socio-institutional strength, including forest-
dwelling ‘Pygmy’ populations, are the most abused in this failure of modern
governance procedure. This is not least because the poorer the community the
more dependent it is upon natural resource use.

At the other extreme, the law does provide exceptions for the well-off, on the
basis of demonstrated financial and other means to log the forest commercially
or to convert land into productive farming or other enterprise. An applicant,
even if not from the local area, may acquire substantial acreage under long or
short term registrable arrangements on the ‘promise’ of developing the land.

Fourth, registration norms remain inappropriate to customary land-holding. On
anumber of counts these deny legal support to the deliberately diverse patterns of
ownership and right holding which characterize the customary regime, and which
despite capitalization of land relations persist due to their practical workability.
Since the greatest risk to tenure security is in respect of so-called undeveloped
lands (the very lands which groups and communities hold in common), the lack
of a registrable construct for collectively-held private property in national law is
very serious. European forms of individual and absolute entitlement (and with
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the male head of the household as the titleholder) pattern the available regis-
tration system.

The results

Therefore legal security of ownership exists only for the rural minority who have
secured registration of their houses and farms. Legal security even of occupancy
is available only to those who build or clear land to farm or create paddocks; this
is provided in the form of weakly acknowledged possession. Even legal access and
use to the remainder of the rural domain including forests is proscribed. The law
makes permitted use, such as in respect of sustainable hunting and gathering, a
privilege rather than a right.

The result is an embarrassment of outdated and exploitative paradigms, and
the impact is not confined to a minority but to the greater proportion of rural
Cameroonians. Thankfully, the government of Cameroon is now committed to
poverty alleviation and equitable democratic governance and, like many other
African countries, will need to reconsider current land ownership to achieve
these objectives.

This is to the good. From a modern State-making perspective it may be argued
that a government which denies its rural majority the land assets upon which to
securely survive and develop their skills and economy is not significantly different
from rogue States where by dictatorship or simply sustaining obvious injustices,
government operates in competition with the very people it was instituted to
serve. Land reform in this regard becomes a crucial tool in the democratic State-
making (or rather, State reconstruction) agenda.

The remedy

The single mostimportantremedyislegal change. This needsto uphold customary
land interests as rights of land ownership, not just as rights of occupation and use
on land belonging to another entity or persons. Customarily held rural parcels
should accordingly be legally protected as a class of private property. This needs
to be irrespective of whether or not the affected land is (1) farmed or unfarmed
(i.e. visibly used or not); (11) held by an individual, family, group, or community;
(111) able by custom to be transferred or sold; (1v) able to be removed even at
sale from community-based regulation as to use; or (v) formally recorded in
a statutorily entrenched system of registration. Habitation should remain the
outstanding criteria: habitation not in the sense of necessarily fixed settlement,
but in the sense of being on the land and using it over the year, as ‘our land’
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Associated basic remedies include (1) legal provision for locally based verbal
testimony as an evidential source of tenure, in the event of challenge to this
customary ownership by the State or courts; (11) the establishment of fair,
inclusive and accountable legal procedure through which this may be secured;
and (111) the creation of legal procedures which enables customary land-holders
to voluntarily have their interests and subsequent transactions recorded in ways
which must be upheld on challenge, including at acquisition for public purpose.
This suggests highly localized procedure, preferably at the community level
itself and nested in supportive higher level machinery, such as at Rural Council
level.

What is also implied here is that such recording of rights does not mean the
conversion of these rights into imported or other tenure constructs which do
away with critical attributes of the customary right, but is able to register this
‘as is, subject to overriding constitutionally rooted parameters of equity and
justice.

In short, this means the introduction of a dual regime for private property regis-
tration, plural in systems, but singular in its integration under national law,
the statutory regime. For the avoidance of doubt, ‘private property” needs to be
understood as not necessarily individual property but inclusive of registered
ownership by families, communities and other groups.

Underlying all the above is a simple founding prerequisite; that the reigning
socio-legal notion as to what constitutes a private property right in the modern
agrarian world needs updating. In the process, colonially introduced and
entrenched norms need unseating. This is, as one of Africa’s greatest scholars put
it, ‘the last colonial question’ (Okoth-Ogendo, 2007). Or in the words of another
great scholar:

Customary tenure is — and always has been - one of the foundational
elements of the land laws of all States of Africa. It is not an add-on to
received law; indeed received or imposed law is the add-on. Received law
thus needs to be adapted and adjusted to indigenous law, not vice versa,
and proponents of received law should be advancing the case for legal
pluralism (McAuslan, 2006a).

Both scholars agree that in legal terms customary law must become the basis
of African jurisdiction, and specifically in respect of land resources held under
common ownership, rationalized customary land law entrenched in national law
as the regulatory regime.
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The impact

The impact of such legal reform would be enormous. From being permissive
occupants/State tenants on their traditional lands, the rural majority would
become land-owners in their own right, and constitutionally protected as
such. Government would surrender its wrongful landlord status of most of
the country and at last be able to develop its more modern and rightful role
as ultimate regulator and administrator of rural lands, including those with
significant commercial values. As land-owners, communities would find that
their role in resource development would change, and legal paradigms would
need to be adjusted accordingly, to reflect and nurture a more equitable State -
people relationship in matters of land holding, use and governance. With secure
rights over their natural capital - land - poor rural communities would have the
foundation needed to move out of poverty, a process in which the State is the
main facilitator.

Forest tenure and forest governance, the primary context of this study, would
in particular alter. As owners, communities would need to be directly involved
in decisions about local forest resources and national policies affecting these.
Incremental arrangements would have to be made to enable communities
to become partnering shareholders in a growing range of conservation and
commercial enterprises. Kernels of this already exist in Community Forestry
arrangements of the non-Permanent Forest Estate, and this is a basis for further
reform. Over time the orthodoxy that a forest reserve or park conservation
and commercial logging or other development may only occur by denying
citizen rights would give way to a modern, citizen-based regime of resource
management, subject to the technical assistance, counsel, and vigilant monitoring
of government.

11 Can this be done?

Is the above vision too utopian? Can such a degree of change be envisaged?
In the case of Cameroon, is it conceivable that the State would surrender its
ownership of land resources to its people? Would aligned elites from within
and beyond Cameroon allow government to do so? And what about the not-so-
progressive element of the conservation sector which cannot envisage ordinary
citizens as conservators of biodiversity, let alone imagine resource ownership
as the foundation for this, preferring to see them dispossessed of these assets
and then later invited to contribute a little to protection, in return for re-grant
of limited access to these areas? And how far would the advising international
financial community, so focused upon seeing treasury coffers filled from natural
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resource exploitation that it turns a blind eye to the misconstructions of tenure
upon which this is based?

Finally, do rural communities themselves really still exist as sufficiently cohesive
entities to enable locally derived tenure and resource governance to flourish?
And even if they do, would the taut and inequitable interrelationships among
different social groups be reduced or worsened in the process of structural land
tenure change?

In answer, no fewer than 30 agrarian economies in Africa, Asia and Latin
America now demonstrate that equitable legal change in land relations may
safely and productively occur. Chapter5 is devoted to examining this on the
African continent, where governments are battling with a similar historical, legal
and political legacy as in Cameroon. More precisely, these countries too have
endured:

a.  abasesituation of wrongful but ‘lawful’ historical State capture of communal
property, and with much entrenched bad practice to overcome;

b.  resistance to change by officials, power-holders and economic elites who
benefit from the status quo;

c.  the continued belief that modernization means doing away with customary
land tenure; that private property means individually owned property; that
communal tenure equates with ‘no ownership’ and therefore the ‘tragedy of
the commons’; that indigenous (i.e. non-imported) systems of organizing land
relations are incompatible with the commoditization of land and commercial
utilization of resources; and that citizens do not have the capacity to safely own
valuable natural resources making the State the only safe pair of hands for land
ownership;

d. concerns that it is too late and too difficult to identify the overlapping
rights and claims among ethnic groups; that ‘community’ no longer exists in a
viable form; and that rural dwellers do not seek security of other than house and
farmlands; and that support for entrenchment of customary rights is a foreign
invention; and

e.  perhaps most pervasive of all, the suspicion that equitable legal status for
customary rights will engender changes in how the State may appropriate these
properties for genuine or less genuine and privately driven public purpose; and
that the implications for governance change overall could be tiresome.
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Implementation in the face of such fundamental constraints has therefore has
been mixed. This ranges from swift, radical and comprehensive surgery to root
out failing and unjust legal paradigms, to country cases where policies are made
but not delivered, or are structured in deliberately limiting ways. Nonetheless,
as Chapter 5 outlines, while progress is slow and hesitant, it moves tangibly and
inexorably toward more just norms, which quickly demonstrate their superiority
in terms of putting land- and resource-based economies on a more inclusive and
stable footing. Although not covered in this paper, comparable reform in Asia,
Central Asia, Latin America and the Pacific shows the same trends.

But the challenges are great ...

It is also true that Cameroon (and the timber-rich Congo Basin States in general)
presents especially challenging if not unusual pressures. For this is a country
whose customarily owned common properties deliver extraordinarily high
value to the landlord State and to aligned industrial and commercial enterprise.
Change can be unwelcome. This is also a State which has not been averse to
intimidating or even imprisoning those challenging the status quo. Nor is its
oppressive handling of common property rights merely a hangover from colonial
times; it was reengineered as recently as the 1990s. Chapter 3 explores this in
respect of forest legislation.

Meanwhile there is nolet-up in the pressures from the mining, timber and conser-
vation sectors. This discourages lessening of State proprietorship. More recent
pressure comes from the so-called ‘global land grab’ since the food crisis of 2007.
This is seeing wealthy nations which have insufficient arable land of their own
seek land on which to grow food and biofuels for their own economies. Africa
is the main source of lands for this, with already more than 20 million hectares
leased by African governments, and at very cheap prices (GRAIN, 2008, von
Braun & Meinzen-Dick, 2009, GTZ, 2010). Few agreements are made public but
are understood to lack conditions requiring a proportion bio fuels and foodstuffs
to enter the local market, minimal wages for employed labour, or payment of
compensation for the many land holders who are being evicted from or losing
access to the lands being leased.” Nor is it routinely clear that investors must
even swiftly or fully develop the lands leased, raising alarm as newer lessees now

2 A somewhat better than usual arrangement has been arrived at in the recent case of leasing of 200,000
ha lease by the Government of Congo (Brazzaville) to South African farmers, ‘with a further 10 million
hectares in the balance’ as reported by Pambazuka Press on 7 January 2010. At the same time the lease is in

the form of tax-free renewable 30 year leaseholds, and with no restrictions placed on export of the products.
Sulle and Nelson, 2009, also identify some fairer arrangements in Tanzania. The Tanzanian Government halted
leasing in 2009 to consider a detailed strategy to minimise abuse of local rights, but this is the exception thus
far in Africa.
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include private investors and hedge funds intending to speculate on rising food
and land prices as well as produce (GRAIN, 2009). It is estimated that more than
20 million hectares have so far been leased in the post food crisis land acqui-
sition boom (GTZ, 2009).

Whose land is it?

Of concern is the fact that much of the land being leased by governments is only
technically their property to lease; most of the leased lands embrace custom-
arily held and occupied domains, classed as public, national or State land, in
the absence of statutory recognition norms for customary tenure. Although in
comparison to Ethiopia, DRC, Sudan or Mali, Cameroon is not yet a major lessor
of land for inter-state food and biofuels production,’ the strength of its control over
unregistered rural lands, and its long history of co-opting then selling or leasing
such lands for mining and logging, suggests this could easily become the case.

In summary, traditional tenure rights are fragile in Cameroon, from historical,
legal and political standpoints, and with as yet, no real sign of reversal. An added
concern is that precisely such conditions have been a trigger to civil strife in
a number of other countries on the continent and beyond, among which the
24 year-long civil war in Sudan is accessible example. In that instance, wilful
allocation of several millions of hectares of customary rangelands and woodlands
to officials, businesses and foreign investors for mechanised farming was a main
driver to resistance then war between the north and southern regions, and only
slightly less influential in triggering the continuing Darfur crisis (Johnson, 2003).

11 How to move forward?
The question facing communities and reformers in Cameroon is how to move
forward. Some principles of strategy — elaborated in later chapters — are outlined

below.

1. Tackling a main cause of inequity and underdevelopment: unjust land
relations

It is crucial to get the focus right. This means accepting that a meaningful
difference can only be made by tackling the root source of the problem, the

3 The most commonly referred to lease in Cameroon has been for 10,000 ha to a Chinese company
(Grain, 2008).
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persisting dispossession of the rural population of their customarily owned lands.
Without this, other changes are ultimately slight, diversionary and unlikely to
last. In practice, this means moving beyond palliative benefit-sharing models,
and ensuring that even lands comprising valuable resources like rangelands and
forests are included in reformed land tenure paradigms. Not only justice, but
soundly based resource development is at stake. Maintenance of misaligned
tenure with regard to naturally collective resources maintains resource sectors
on unstable ground.

2. Looking beyond forests

It is more productive to focus on the structural flaws in current arrangements
than on the effects in one sector. The key issue is not forest tenure: it’s the
relationship between what may be termed ‘government’s and people’s law’
All land under customary tenure is affected, inclusive of houses and farms.
Where forests do come into close focus is in that most damage from the unjust
relationship is wrecked upon forests and like naturally collective rather than
individual, and by tradition, community-owned assets. It is the collective aspects
of customary rights which are most likely to fall foul of national law tenure
norms.

In practice, given the controversy which the forestry sector generates, and to
emphasize the structural drivers which need to be overcome, it will be strategic
to tackle the status of communal rangelands alongside forest tenure issues. This
includes trialling reforms on the ground in rangeland areas, if only to pre-empt
the charge that what works for forest area populations cannot work for unfor-
ested zones and so is not valid.

3. Excluding minerals

Not all naturally collective assets should necessarily be the target for reform, at
least in the first instance, or in the same manner. There are justifiable reasons
why coastal and inland water resources and subterranean minerals have been
made public property. In addition, little mileage can be gained from threatening
powerful mining interests at this time. In due course, the impact of tenure change
affecting landed collective resources will create the conditions for addressing
issues of access and benefit in the mining sector. This will in turn open routes
to discussing the potential for citizens to be direct shareholders in commercial
exploitation affecting their lands. Even reaching this point depends ultimately
upon ensuring that rural communities are acknowledged as the legal owners of
the lands below which mining occurs.
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4. Ensuring the most marginalized are not overlooked

Confusion between indigenous land systems and indigenous peoples needs to
be avoided. The former refers to all land holding and land use regimes which
are indigenous to Cameroon, as compared to those which have their origins in
European systems as introduced by colonizers and entrenched in post-colonial
law and practice. All relevant Bantu and non-Bantu systems are included.
Considering indigenous regimes globally, it is their ‘indigenousness’ or their
autochthonous character which allies and distinguishes them, and this in turn
is always distinguished by being community-based (as compared to nationally
based).

One small sector of this indigenous land-holding community consists of those
referred to as indigenous peoples. Although awkward terminology when applied
to Africa, where all Africans consider themselves to be indigenous, ‘indig-
enous peoples’ has acquired international recognition as mainly referring to
hunter-gatherer and pastoralist groups (see later)*. In Sub-Saharan Africa these
include around 25 million pastoralists and less than 1.5 million hunter-gatherers
(IGWIA, 2009). Together they constitute less than 5% of the total population of
the sub-continent. Some groups comprise less than 2,000 persons.

As is the case globally, hunter-gatherers in Africa are noticeably disadvan-
taged in a host of areas, and perhaps most potently, in an institutional sense,
their communities often find it difficult to advocate successfully on their own
behalf. This is partly because they are usually among the poorest and least
literate in society and partly because of their socio-cultural norms. They also
pursue collective land tenure procedures which while maintaining acceptance
of boundaries among their often vast domains, balance possession with
reciprocal land relations among their neighbours in times of need. Stronger
agro-pastoral or cultivator societies have found it easy to exploit this flexibility,
visiting and encroachment ultimately becoming colonization of hunter-gatherer
territories.

Factors which contribute to difficulty in resisting loss of territory and use
rights usually include (1) the disregard with which indigenous peoples are held
by settled peoples and officialdom, with a tendency for hunter-gatherers to be
invisible in procedures of consultation and service provision, and/or directly

4 Most tangibly in the International Labour Organizations 1989 Convention No. 169 on Indigenous and
Tribal Peoples. The African Commission on Human and Peoples’ Rights has also recognised that the rights
of these peoples are protected under the African Charter on Human and Peoples’ Rights and has undertaken
significant work to identify who can be considered as indigenous peoples in the African context.
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discriminated against; (11) their consensual decision-making mechanisms which
discourage individualized leadership such as chiefs and handicap representation,
with a frequent result that they have little access to formal decision-making in
the locality; (111) their tendency to enter into, and rely upon, client relationships
with stronger groups, inviting exploitation; (1v) significant mobility within their
respective territories, often misunderstood as random nomadism and evidence
that they are ownerless; (v) a related common absence of permanent settlements
and cultivated lands, the conventional 20th century indicator of possession;
and (v1) the fact that their domains are extremely large and lightly populated,
precisely in order to sustain viable hunting and gathering. This makes defence
of these realms difficult even should these groups feel able to so do so. These
territories are in fact so large and the focus of hunter-gatherers so strongly upon
use of resources within, that perimeter boundaries may be fuzzy - at least until
such time as resource shortage begins to bite. By then it is usually too late for
these traditional owners to claim exclusive hegemony, even should there exist
legal and other instruments to do so.

In Africa, the creation of game reserves, national parks, and in the case of forest-
dwellers, logging and mining concessions, have all added to the toll of hunter-
gatherer land loss over the last century, also affecting settled farming commu-
nities. Meanwhile nomadic pastoralists have also found themselves severely
squeezed for land access with each passing decade, their traditional seasonal
domains being regularly curtailed and transit routes blocked by settlements and
farming, often under the aegis of planned government projects.

Indigenous peoples in Cameroon constitute an estimated 20,000 nomadic pasto-
ralists (Mbororo) and around 50,000 hunter-gatherers (Nguiffo et al., 2009).
This includes ‘Pygmy’ population. This term is eschewed as far as possible in this
report given that many find this term offensive. The Baka are the largest group
(40,000), living within a 75,000 sq km forest zone in the south east of the country.
The Bagyeli/Bakola are a small group of around 3700 persons, occupying an area
of around 12,000 sq km in the south coastal region. The Bedzang live in the
central region and number less than 1000 people.

Land occupation by these groups pre-dates also very old Bantu settlement.
Diminishment in their traditional land areas has been steady, due to all the
usual forces cited above. Changing conditions, including forest loss and entry
into client relationships with settled communities in and around forests, mean
that those living entirely by hunting and gathering are a tiny minority (possibly
under 5%). Around three quarters now supplement this with some farming, and
around one fifth combine hunting with farming (CED, 2008).
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There is little doubt that these indigenous peoples of Cameroon are chroni-
cally disadvantaged when it comes to land security. FERN, 2006 and CED, 2008
document how six protected areas in forested areas overlapping their traditional
territories were created without their consent and participation, and from which
they are now variously evicted or endure constrained access. There are others
within the 2,638 communities known to have lost land and use rights through
issue of current logging and mining leases in the Permanent Forest Estate. There
is evidence that hunter—gatherer forest-dwellers continue to be discriminated
against, under-represented, and/or simply excluded from development benefits.
For example, WRI researchers have recently documented that while no forest
communities are in practice receiving the full promised share from forest
revenue-sharing, hunter-gatherer forest-dwellers are especially missing out.”> All
this points to the need for their situation to be addressed in a specific manner,
within the broader context of land reform.

5. Explain and pilot reforms

Tenure reform experience suggests that resistance to recognition of customary
land ownership has roots in (1) ignorance about the nature of customary land
tenure, especially in modern times (see Chapter2); (11) concerns as to worka-
bility of reforms, as relating to powers of government on the one hand, and to
the cohesion and capacity of rural communities to organize and sustain rights
on the other; and (111) anxiety as to the presumed impact of tenure reform upon
the commercial use of forests and current systems of revenue generation, upon
which the State is deeply dependent.®

Removing misconceptions, explicating process, and allaying unjustified fears
accordingly becomes the handmaiden of reform. Informed advocacy is pivotal.
Cogent justification of why and how customary land rights should be acknowl-
edged as existing private property interests needs to direct approaches adopted.
Apart from clarifying the issue itself, this is useful in order to:

a. counter common misunderstandings surrounding customary land tenure;

b. lessen apprehension of reform that arises from misunderstandings of objec-
tives and implications;

c.  illustrate how failure to act can increase civil strife and political turmoil;

5 Oyono et al., 2009, Morrison, 2009.
6 Toulmin & Quan (eds.), 2000, Alden Wily, 2006a, 2008, Cotula (ed.), 2007.
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d.  show how proposed change in State-people land relations does not exist in
a total vacuum but logically arises out usually founding constitutional commit-
ments;

e.  show how reform is more or less mandatory if poverty alleviation, good
governance and sustainable resource conservation are to be genuinely achieved;

f.  engage policy-makers in an iterative learning process which eases policy
and legal change;

g. answer commonly raised concerns, such as: “‘What would happen to a
private registered farm in an area where the community claims to be owner?’
‘Can private individual and family rights exist in a customary system? ‘How
would the State get revenue if it is no longer owner of the forests?” ‘What would
happen to protected areas if communities became their owners?” ‘How would
concessions be issued to loggers if the community is the land owner?” ‘How can
equity be achieved where one community owns a forest but another has no such
resource to build upon?’ and ‘Do communities exist in modern Cameroon in
a way which allows for discrete local ownership of different parts of the forest
estate?” and

h.  to help communities clarify their preferences and demands. Many rural
Cameroonians have endured such a long experience of contradictory legal and
local positioning as to their land and natural resource rights, that they no longer
know what is ‘right’; a presumption that the law is always right is a common
element in confusion. Added to this they know that leading members of their
communities have already or wish to secure entitlements, and in the absence of
alternatives to the one conversionary route available, naturally presume securely
recorded rights can only be achieved by abolishing customary rights.

The following chapters elaborate the above. In general facilitating understanding
means demonstrating how legal acknowledgement of customary interests as
real property rights and inclusive of resources held collectively will enhance
rather than threaten conservation; will not interfere with the natural right of
the State as ultimate regulator of how land resources are protected, managed
and used; need not significantly reduce the revenue the State and its agencies
(e.g. Rural Councils) from forests and other resources, but rather put this on a
more modern and lasting footing (e.g. through taxation of community benefits);
does not prevent the State from setting aside areas for protection or commercial
use, but changes the manner in which it does so; and does not interfere with the
class of public assets like roads and highways, coastal waters and rivers, national
monuments and services, clearly serving the public at large.
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What tenure reform in this vein does do is to remove the spurious notion of
‘un-owned lands’ where customary possession self-evidently exists; reinterprets
the meaning of ‘effective occupation’; clarifies the natural relationship between
possession and real property; and reins in incautious appropriation of affected
lands for oftentimes dubious public purpose.

At the crux of reform lies reconfiguration of the grounds upon which, and
therefore the manner in which, rural citizens participate in the resource-based
economy. As an example, it is quite possible for a protected forest reserve, park
or production forest to be owned by a community. As owners, they remain
subject to resource zoning and related statutory regulation, given the rightful
oversight of government. What changes is the faulty elision of ownership with
management classes of land (e.g. protection and production reserves). In Ghana,
South Africa and Kenya, communities own important reserved areas today,
although it is frequently the case that the community leases the estate back to
government for management purposes. Or, again, the community becomes the
lessor of productive forest to private commercial enterprise, albeit hand in hand
with the advising, monitoring and regulating — and taxing — State.

As owners, rural citizens also gain a rightful role in the decision-making around
zoning and other overriding management tools. This generates democratic
changes in institutional governance. The case for devolutionary decentralization
in general is strengthened.

Once again, the use of operating examples of reform will be helpful, including
hands on exposure to successful country cases as appropriate. This paper starts
the process with a short overview of reform around this matter in Africa at this
time (Chapter4).

6. Changing the law is key - but not enough on its own

Legal reform is indispensable in this instance of social relations, given the power
and use to which laws have been consistently put. Changes without repeal of
unsound or unjust law are fragile.

There are cases where a simple change in law can have a dramatic effect in its
own right. Uganda is such a case in Africa; there constitutional change in 1995
saw more than 80% of the population move overnight from being tenants at
will on public lands vested in the State to being acknowledged land owners in
their own right. This led to new land law (1998), laying out basic new models
and procedures. These in turn impacted upon the shape of Forest Law (2003)
adjusting to a new generation of governance paradigms.
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More commonly, enactment of new land law is more incremental, much debated
and time-consuming and increasingly comprehensive in its scope.” On average
it is taking a full decade for a country to move from proposed new policy into
hard legal change.?

Nor is legal change ever enough on its own. Carrying provisions through
requires considerable commitment and advocacy and embraces a widening
range of sectors. Among these, local government reform can prove a factor in
success. Primarily this is so in the sense of empowering and helping commu-
nities to regulate and administer their land relations and to represent themselves
and negotiate with non-local interests. These considerations suggest that tenure
change in Cameroon will take time. Change is likely to be dogged with stops and
starts, and some backtracking, requiring vigilance by officials and others.

7. Inclusive and participatory approaches need to be taken seriously

There is also merit in adopting a multi-faceted approach, in order to capture
opportunities, tackle the founding inequities from different aspects, and to
encourage mutually reinforcing change. Given the right circumstances, this
could extend to bringing current fajlure to honour customary land rights to
international notice (Chapter4). More immediately, a broad-based approach
means involving the forestry sector in tenure change. This is because the sector
has been most active in beginning to tackle community forest use rights over the
last decade, because ownership of the resource is at the centre of contestation
(particularly as affecting forest-dwellers), and because there is will to address
strategy in the sector at this time. Chapter 6 makes suggestions.

This should be complemented by an inclusive and participatory, and yet locally-
grounded strategy. Officialdom, conservation, industrial users of customary
resources, and civil society actors need to be involved, as well as customary
landholders themselves. Participation cannot limit itself to consultation and
would advisedly extend into trial learning by doing. Successful tenure reforms in
Africa and elsewhere at this point have found this important.” Chapter 5 suggests
practical ways to achieve this.

7 Alden Wily & Mbaya, 2001, Deininger, 2003.

8 McAuslan, 2006b.

9 See Alden Wily, forthcoming (b) for details of Tanzania and Afghanistan. Land reform in Cote d’Ivoire,
Benin, Burkina Faso and Mozambique also demonstrate critical reshaping of law on the basis of practical
lesson-learning..
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Chapter 2 - The law and customary land rights

1  Customary land tenure

Formal law encompasses statutory law; that is, the national laws and ordinances
which the national parliament of Cameroon enacts, as well as the decrees, orders,
circulars and instructions which government issues on the basis of these founding
enactments. Laws relevant to the subject are not only land laws. The constitution,
forest, mining, gas and decentralization legislation are also important. Before
reviewing the impact of statutory law on land rights, comment on customary
land tenure and law must be made.

In Cameroon, customary land ‘law’ refers to the (usually unwritten) rules and
procedures through which a rural community regulates land relations among its
members, and with neighbouring or associated communities. The ways in which
communities do so have marked commonality with other customary land tenure
systems around the African continent, and beyond.'® This is not surprising, for
community-developed systems of land ownership are always rooted in the practi-
calities of land use; similar use systems logically generate similar rules for land
ownership, access, use and transaction.

General characteristics of customary land tenure regimes are outlined below.

10 See review in Alden Wily, 2007a and Alden Wily, 2010 forthcoming (b) for a thorough review.
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1.  Customaryland tenure regimes are pre-state systems or indigenous systems.
This means they exist or have their origins in arrangements existing before the
creation of national States (and national laws). In the preceding Chapter the
distinction between indigenous systems and indigenous peoples was noted; the
latter are one (small) sector of all those who regulate their land relations on the
basis of indigenous (or native, autochthonous or customary) norms.

2. Customary land tenure is a rural regime. Although rural people who move
to cities bring many home customs with them into informal city settlements, this
is relatively limited.

3. Customary land tenure is mainly confined to agrarian economies, that
is, to those societies where farming and other land-based use, rather than
employment, is the source of livelihood of most people. However even some of
the most advanced industrial economies continue to uphold customary regimes
in rural areas, particularly as relating to communally owned forests and pastures.
Switzerland, Portugal and Spain are good examples.'!

4.  Customary land regimes are most accurately described as community-based
systems. This is because they derive from and are sustained by the community,
not by the national state or national law, although national law determines the
legal status of the system.

5.  ‘Community’ in regard to customary land tenure always has a linked social
and spatial basis. It may mean a whole tribe or ethnic group and its territory, or
refer to a single settlement, village or village cluster, or hunter-gatherer band. In
most cases the operational unit is the most local level, often the village. Tenure
concerns at a tribal level tend to come into play only when member communities
collectively find their lands threatened.

6.  The territory, community land area, or domain is the sphere over which the
community exercises jurisdiction, determines rights to the land and resources
within the domain, regulates and upholds these. There is always a perimeter
boundary to this domain. Depending upon the terrain, this boundary may be
precise and visible, such as a river or other such feature, signalled by specific
trees, rocks or hilltops. Where land use pressure is low and lands very extensive,
the boundary might be defined as a substantial zone in itself.

7. Customary land tenure regimes are sophisticated systems, distinctive for

11 See Brouwer, 1995 for Portugal, Merlo, 1995 for Italy, Berg et al., 2002 for Spain.
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their ability to cater to a complex menu of rights. These include distinctions
between controlling ownership rights, access rights, and other secondary rights.
Rights-holders themselves may vary, including individuals, families, clans,
groups, village communities or ethnic groups, depending upon the resource and
its location. Although not common, in some situations two or more land-use
groups may own different rights in the same territory; this has been noted at
times in Sahelian States where a fishing group, a pastoral group, and a settled
farming group may have distinctive ownership rights in the territory at different
times of the year, or in respect of different assets within the territory.'> Mountain
tops and rivers may belong traditionally to the whole tribe. Most resources are
owned at more local community level. The more permanently and visibly land is
used, the more likely it is to be acknowledged as individual or family property.

8. Accordingly, not all customary land interests or rights are necessarily
collectively owned. Individual and especially family tenure are common in
most customary systems other than hunter-gatherer regimes. However, lands
held collectively are those customary properties which are least secure in today’s
world, and where these areas have such high intrinsic values and frontier land
expansion values. This is especially so when these common properties comprise
valuable forested, mineral or wildlife-rich areas. Over the 20th century, govern-
ments characteristically brought these under their direct control and even
ownership.

9.  Collective ownership is traditionally an integral facet of customary land
tenure. In some cases the entire domain is owned by community members jointly
and any use of the domain, even farming, is considered a use right, no matter how
fixed or permanent it is. Members in these cases are therefore both shareholding
owners of the land and usufructaries, holding rights to a particular parcel in the
domain. They are also use right holders to those parts of the territory which all
members of the community have the right to use in defined ways. In other situa-
tions, while communal jurisdiction (and customary rules or law) is retained over
the whole area (‘our land; ‘our territory’), only the non-farmed and non-family
held areas are considered to be actually owned by the community (as common
estates, common properties, or commonhold). Where a customary domain is
entirely subdivided into family plots, communal jurisdiction frequently remains;
this can be strikingly vibrant, such as in approval or non-approval for inher-
itance, sales or land use on these plots."?

12 Cotula and Cisse in Cotula (ed.), 2007 provide a good example of this in Niger.

13 Kenya provides a good example; even in areas where all lands are privately titled and therefore in
law withdrawn from the customary domain, families continue to pursue customary norms of transfer and
inheritance (Hunt, 2005).
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10. Another set of rights may overlay founding ownership rights. For example,
a group of pastoralists who have traditionally used the area at a certain time
of year may hold rights to use parts or all of the land and its resources (e.g.
water). Alternatively, neighbouring communities or relatives may hold rights to
enter and use resources in the domain on certain conditions. However, these are
usually secondary rights only; they are normally access and use rights and do not
in themselves have the rights accorded ownership.

11. Customary land tenure is self-administering in the sense that it depends
upon local consensus to be upheld and retained, even where chiefs are endowed
with day-to-day administration powers.

12. Customary land tenure regimes are not always equitable. Feudal or feudal-
like practices can exist in the past and even currently." The rights of women and
very poor client families are generally weak and easy to exclude.

13. Tradition in the context of customary land tenure is often misunderstood.
Rightly,land-owners take support from the fact of thelongevity of their possession.
However in its practice customary land tenure is always ‘current, determined
by what the current living community dictates as acceptable. Customary land
tenure is therefore a flexible regime, respondent to changing conditions.

The following are common changes seen in African customary regimes today:

a. Family-based usufruct is often maturing into full private property
(e.g. ‘customary freeholds, as so referred in Ghana) in line with increasingly
permament housing and farms.

b.  There is declining sanction especially in peri-urban areas against families
or individuals selling, leasing or renting out their farms and houses.

c.  Witnessed documentation of transactions is common, especially at sale.

d.  After a century of colonial and often post-colonial support for chiefs as
cutomary land administrators, decision-making is now more broadly based
and more obviously dependent upon community consenus. Where elected

14 The most famously expansive feudal regime in Africa in the 20th century was in Ethiopia, abolished
following the fall of Emperor Haile Selassie through equitable distribution of lands to tenants. Mailo tenure
in Uganda today represents a residual form of feudal tenure. Laws in the 1950s and again after Independence
abolished feudal Nyarubanja practices in Tanzania. Many other cases exist; some would argue that land
relations of Ashanti chiefs with their people are feudal-like (for this issue see Ubink & Amanor (eds), 2008).
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community governments or committees are in place (e.g. Tanzania, Ethiopia)
these generally take over customary jurisdiction and administration.

e.  Perimeter boundaries of communal domains are hardening, with pressure
from neighbouring communities, urban expansion, and expanding settled
farming. Perimeters are increasingly subject to inter-community agreement,
often being demarcated for the first time.

f.  Communal domain is declining as a proportion of the community land
area under population pressure, expanding agriculture, urban encroachment,
and State appropriations. Rights to the common properties frequently becomes
a contentious issue as poorer members find elites extending farms too deeply
into these areas, usually giving rise to reclarification of the area as communally
owned and the institution of new rules.

g. Free access by outsiders declines for the same reasons. This can affect
relatives, pastoralists, or other groups which have by custom enjoyed access, with
the tacit permission of the community. Now formal permission is often required
and access may be limited, or made subject to ‘gifts.

h. Institutionally weaker groups within the community, such as women,
orphans, and in-laws often now find their rights curtailed. Distinction between
indigenes and immigrants has become a major issue in many West African States,
even where the latter have lived in the community for three or more genera-
tions. Contrarily, demand for equity in the customary land-holding community
is rising, usually through pressure by women and poorer families, supported by
local NGOs. Both customary and supporting statutory provisions which limit
the rights of long-settled ‘tenants’ and immigrants to own lands they have been
allocated, are being actively challenged in West African States, notably Ghana
and Cote d’Ivoire.

i.  Under rising pressure this last half-century, customary land-holders
everywhere are becoming more vigilant as to their land rights. The proprietary
attributes of their tenure is increasingly emphasized. Historical possession is
more consciously taking form as demand that this be modernly recognized as
private property, group-owned or otherwise.

14. Especially where national law has failed to recognize and protect customary
rights, conflicting overlaps in rights may exist today. Common overlaps include:

a.  Overlaps within the customary sector itself, such as between hunter-gatherers
and incoming or expanding farming communities; between settled farmers and
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pastoralists, the latter finding their customary access rights curtailed by settled
communities; between chiefs and their ‘citizens’ (as referred to in some West
African States); between elites and the poorer households within the community,
particularly as the former tend to control allocation and use of the commons; and
between members of the community and incomers, including poor immigrant
settlers who may begin as workers in the area initially, and wealthier individuals
who seek lands for investment opportunities and may have bought their way into
the area through mechanisms which members now criticize.

b.  Overlaps between customary land-holders and their domains and expanding
peri-urban development, particularly affecting collectively owned parts of the
area, often coopted through mechanisms which do not rest on local permission
(or benefit) or arise through misuse of powers by traditional authorities.

c.  Overlaps between State and community, where government authority is
overlaid on local authority and tenure in the case of public, national and State
lands, or by outright appropriation of customary domain into the private domain
of the State, the effects of which can be felt to varying degrees, such as resulting
in diminished security of occupancy and use, curtailing of access to parts of the
land, or in outright eviction and absolute dispossession; and

d.  Overlaps between lessees, managers, grantees of such public or State lands
and customary communities; although the statutory rights of incomers may have
the effect of extinguishing customary rights in law, the effect on the ground is
erratic, depending upon the activity pursued. In as many cases, customary rights
are not so much extinguished as overlaid, both in a legal and physical sense,
leaving communities and their customary land rights in uncertain territory. The
main difference with the above is that other parties are interposed between the
State and communities, adding to vulnerability of traditional owners.

15. Despite the pressures (and despite colonial and post-colonial predictions),
customary land regimes are not disappearing. In many cases they are getting
stronger, for a number of reasons:

a. the system is so tied to land use that so long as rural families and commu-
nities use land, it remains relevant and active;

b.  the system exists as the de facto land administration system in countries
where neither conversionary statutory titling nor decentralized land adminis-

tration have been extensive — the case over much of Africa;

c. as a community-based regime, the customary organization of rights
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responds directly to local realities and needs and has a natural affinity with rising
demand for more localized and democratic decision-making;

d. itsinherent flexibility means its rules easily mutate to adapt; and

e. with democratization and popular empowerment, communities are less
willing to surrender their interests to officialdom or entrepreneurs.

16. Customary land tenure remains a major world tenure system."> Around two
billion people today are customary land-holders, in Africa, South-East Asia,
Central Asia, Latin America, the Caribbean and the Pacific. Their customary
properties embrace over two billion hectares of land. A substantial proportion of
this is forested or pasturelands.

17.  While customary security of tenure varies widely, it is globally on the agenda,
with a marked rise in legal security in more than 30 countries, from Norway,
New Zealand, Canada and a multitude of Latin American States, to expanding
reform initiatives in Asia and Africa.’® The routes of change are threefold; first,
through indigenous land claims, most active in fifteen Latin American States
(and delivering more than 200 million ha of land to legal community ownership);
second, through restitution of State-captured rights to private property collec-
tives defined by local norms, in former nationalized regimes (particularly in the
former Soviet Union States of Georgian, Armenia, Moldavia and Kyrgyzstan),
and third, through legal change in the status of customary tenure in particularly
Africa, trends in which are outlined in Chapter 4.

In all these cases, the status of land assets which by tradition have been owned
and managed collectively — such as forests, rangelands and marshlands - are the
focal point of legal alteration.

18. At the same time, threats to security of tenure by customary land-holders
continues to rise, both through the usual pressures of population growth, urban-
ization and class stratification arising from and with the commoditization of
land, to newer threats such as illustrated in the current flurry of inter-state land
leasing for food and biofuel production for economies in the Middle East and
East Asia, which are wealthy but have little arable land of their own.

15 Commission for the Legal Empowerment of the Poor, 2008.

16 The literature on this is too great to cite; for examples of partial overviews, see Borras et al., 2009, Alden
Wily et al., 2008. Alden Wily, forthcoming 2010 (b) provides most comprehensive coverage for Sub Saharan
Africa.
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11 National law

The focus of the following review is to determine whether customary land rights
are legally acknowledged as existing in Cameroon, and if so, how they are under-
stood in the law, and what level of protection of tenure is provided. Equitable
status in modern-day land relations depends upon recognition of customary
interests as real property interests, which are accordingly upheld by courts when
wrongfully treated.

A number of statutes in Cameroon have implications for customary land rights,
including local government and natural resource management law. The most
important are listed in Box 1, excluding forest legislation which is addressed in
the following chapter. Annex A provides text of main land laws.

Other important land laws which have been reviewed but are not longer
in force include: (1) the Order of 15 September 1921 Relating to the Organi-
zation of Conservation of Private Property and Land Rights in the Territory
of Cameroon; (11) the Decree of 21 July 1932 Instituting the Land Registration
System in Cameroon; and (111) the Decree of 12 January 1938 and its Order of
Application of 31 October 1938 on Land Matters; and Law No.59-47 of 17 June
1959 Concerning the Organization of Private and National Property (key text
provided in Annex A).

Box 1 - Main land laws in force as affecting rural communal property
interests in Cameroon

SUPREME LAW
Law No.96-6 of 18 January 1996 To Amend the Constitution of 2 June 1972
(in force as of 2001)

LAND TENURE LAW

Ordinance No.74-1 of 6 July 1974 To Establish Rules Governing Land
Tenure, including amendment of 1977

Law No.19 of 26 November 1983 to Amend the Provision of Article5 of
Ordinance No.74-1

LAND REGISTRATION LAW (private property law)

Law No.76/25 of 14 December 1976 to Establish Regulations Governing
Cadastral Surveys and Records

Decree No.76-165 of 27 April 1976 to Establish the Conditions for
Obtaining Land Certificates Amended
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Decree No.481-2005 of 16 December 2005
Decree No.2005-481 of 16 December 2005 to Amend and Supplement Some
Provisions of Decree 76-165

NATIONAL/STATE LANDS LAW

Ordinance No.74-2 of 6 July 1974 to Establish Rules Governing State Lands
Decree No.76-166 of 27 April 1976 to Establish the Terms and Conditions of
Management of National Lands

GOVERNMENT LAND

Decree No.76-167 of 27 April 1976 to Establish the Terms and Conditions of
Management of the Private Property of the State,

Decree No.95-146 of 4 August 1995 to Amend and Supplement Certain
Provisions of Decree No.76-167

Law No.80-22 of 14 July 1980 to Repress Infringements on Landed Property
and State Lands

Decree No.84-311 of 22 May 1984 to Lay Down the Conditions for
Implementing Law No.80-22 of 14 July 1980

LAND ACQUISITION FOR PUBLIC PURPOSE

Law No.85-09 of 4 July 1985 to Lay Down the Procedure Governing
Expropriation for Public Purposes and the Conditions for Compensation
Decree No.87-1872 of 16 December 1987 to Implement Law No.85-9 of 4
July 1985

Instruction No.005/1/Y.25/MINDAF/D220 of 29 December 2005 to Recall
the Basic Rules About the Implementation of the System of Expropriation
for a Public Purpose

NATURAL RESOURCE TENURE

Law No.94-1 of 20 January 1994 to Lay Down Forestry, Wildlife and
Fisheries Regulations and subsequent legislation as listed in Box 3
(Chapter 3)

Framework Law No.96/12 of 5 August 1996 Relating to Environmental
Management

Law No.2001-1 of 16 April 2001 to Establish the Mining Code

Law No.2002/003 of 19 April 2002 on the General Tax Code

Law No.2002-13 of 30 December 2002 to Institute the Gas Code
Decree No.97-116 of 1997, The Pipeline Law

LOCAL GOVERNMENT LAW

Law No.2004-17 of 22 July 2004 On the Orientation of Decentralization,
with Law No.2004-18 of 22 July 2004 To Lay Down Rules Applicable to
Councils and with Law No.2004-19 of 22 July 2004 To Lay Down Rules
Applicable to Regions
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11 Findings
Ten main conclusions concerning the land laws are presented below.
1. Constitutional protection for customary land rights is weak

Worldwide, there have been more than 40 new national constitutions enacted in
agrarian States since 1990. Most have found it necessary to be more specific than
in the past as to the land rights status of majority rural populations, including as
relevant customary land-holders.'” Mozambique, Namibia, South Africa, Liberia,
Malawi, Zambia, Uganda, Rwanda, Burundji, Eritrea, Ghana, Angola and Sudan
are among those countries in Africa which have done so. The detailed chapter on
land in the draft Kenyan Constitution is the most recent provision, and notable
for an entirely reformed vision of customary land rights.

In contrast Cameroons 1996 Constitution'® shied away from laying down clear
land rights principles, beyond reiteration of conventional generalities as to
‘the freedom of settlement, ‘guarantee of the right to use, enjoy and dispose of
property’ (in accordance with the terms of the law which then restricts this) and
‘protection against deprivation of property, save for public pupose and subject to
payment of compensation, again under (limiting) conditions to be determined
by law (see Box 8 in Chapter 5 for text ).

The constitution does not mention customary land interests. It does pledge to
protect the rights of indigenous populations but does so only in the preamble.
Moreover, the context is ambiguous, implying narrow responsibility to minor-
ities and ‘indigenous peoples, raising questions as to who is included in such
protection. Proclaimed attachment to the fundamental freedoms enshrined in
international conventions is also unhelpful, as discussed in Chapter 4.

2 The minimal attention given to customary land rights in the land law
has the effect of being suppressive

Unlike colonial legislation as later discussed, current land laws fail to
address customary land rights directly. This is despite the fact that at least

17 See Alden Wily, 20094, for a review of land provisions in contemporary constitutional law.

18 Since independence, the country has three Constitutions and a number of amendments. The first
Constitution marked the independence of French Cameroun on 1st January 1960. The unification of British
and French administered Cameroun provided a Federal Republic with a new Constitution on 2nd June 1972
and which became simply the Republic of Cameroon in 1984. Significant amendment to the 1972 Constitution
and 30 new articles marked what is referred to as the third Constitution in 1996, but which came into force
only in 2001.
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half the population are customary land-holders. No special chapter on
the subject is provided. Where the law does consider customary interests, this
is in a manner which truncates their scope and substance as shortly to be
outlined.

Only four sections in the land laws mention customary interests. Each raises
hope of positive treatment but is followed by extreme limitations:

a.  Section17 of Ordinance No.1 of 1974 (the founding land law) refers to
‘customary communities and members thereof’ but guarantees them only
peaceful occupation and use of lands. Even the guarantee of peaceful occupancy
and use is limited to those parts of their lands where ‘human presence and devel-
opment is evident..

b.  Section7 of Ordinance No.2 of 1974 declares that ‘bona fide owners and
occupants of public property may not be dispossessed thereof unless the public
interest so requires, and subject to compensation’. However, this too is heavily
proscribed as shown below.

c. Law No.76/25 of 1976 requires ‘Tlandowners, customary land holders,
farmers and other holders of property interests’ to be present at adjudication, ‘to
declare every property that they hold” (Section9). Adjudication turns out to be
interested only in farm and house lands and particularly only those which are
held to be property due to their registration.

d.  Section 15 reiterates the inclusion of customary holders in its requirement
that ‘landowners, possessors, usufructaries, farmers and other holders of real
property rights’ comply with summonses from survey officials. This does not
mean however that other than housing and farming rights will be acknowledged
or registered.

3  The heart of Cameroon’s land law is deceptive in its simplicity,
endowing the State with extreme dispossessory powers

The core of land legislation in force is found in two simple provisions: first, that
‘the State shall be the guardian of all lands, and second, that only two categories of
land tenure exist: private and public land (Ordinance No.74-1 of 1974, Sections
1(b) and 14).

From these descend significant but ‘lawful’ misuses of power, resulting in dimin-
ishment and even de facto and de jure engineered anullment of existing customary
property interests, depending upon the circumstances. This is so even though at
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no point in the land law are customary land rights formally extinguished or even
denied as existing.

This is not to say that an individual, family or collective land interest cannot
become a real property right but this may only occur at registration and through
surrendering customary rights to secure the statutory entitlement. This incurs
much more than loss of customary rights, removing existing incidents of that
tenure such as how the land may be used, transferred, and the identity of
co-owners other than the single grantee. The opportunity to register customary
holdings is limited to settled and farmed lands.

Nine devices which suppress customary land interests are employed in the law:
a.  No provision is made for Community Land

The classification of lands is restrictive and deceptive. Formally, the law provides
onlytwo classes ofland-holding: private and National Lands. Somehow customary
properties are to fit into the two categories as either private or National Lands
but cannot easily do so. Definitions of these classes prevent customary properties
being considered private land yet national land does not make room for these
assets. The main message is that customary land ownership simply does not exist
in the eyes of the law.

Private land is defined in ways which deliberately exclude unregistered property
(Ordinance No.74-1 of 1974, Section2). Private land also appears to include
the public and private property of the State (Section 14 (1)). This is expressed
obliquely, through exclusion of what exists in National Lands:

“National lands shall as of right comprise lands which at the date on which
the present Ordinance enters into force are not classed into the public or
private property of the State and other public bodies”

“National lands shall not include lands covered by private property rights
as defined in Article 2 above” (Section 14 (1 & 2), Ordinance 74-1).

Little customary property has been subject to formal registration and thereby
respected as private property. This is because: (1) the procedure for voluntary
registration has been remote, expensive and time-consuming. Pursuing it
requires knowledge, income and mobility; (11) the promised process of compre-
hensive survey and cadastral registration of rights has never taken place (as laid
out in Law No.76/25 of 1976); and (111) only certain parts of customary estate are
registrable (houses and farms).
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And as noted above, even if communities or customary land-holders seek to
register their lands, the procedure automatically converts these into a different,
imported and non-customary form of ownership, extinguishing customary
attributes. That is, the procedure is not simply a matter of recordation or certi-
fication of rights, but transformation. Private property and customary property
are made mutually exclusive categories (compared for example to some other
States where customary property is acknowledged as a class of private property
(see Chapter5).

National Lands are defined as public land under the guardianship and adminis-
tration of the State including absolute allocatory powers (Ordinance No.74-2 of
1974, Part IIT). This makes these lands the de facto property of government and
confirms that customary land owners are not owners at all, but occupants on
government or public land.

This is clearest in the subdivision of National Lands into lands into two classes:
occupied with houses, farms and plantations and grazing lands manifesting
human presence and development (Category 1); and lands free of any effective
occupation (Category 2) (Ordinance No.74-1 0f1974; section 15). As documented
below, occupants and users may only apply for certificates out of Categoryl.
The presumption is that customary interests do not even exist under Category 2
lands, the very lands which represent the major common property assets of rural
communities.

b. Even the definition of public property manages to capture significant
customary estate

Public property is defined under Ordinance No.74-2 of 1974. This is described as
inalienable, imprescriptible (unable to be registered) and unattachable, reserved
for public purpose and unable to be subject to private tenure (Section2(2)). As
Ordinance No.74-1 provides for only two classes of land (private and National
Lands), public land holds ambiguous status. They are formally excluded from
National Lands (Ordinance74-1, section 14). At the same time, they are not
logically part of private land. Frequent reference to public property under ‘the
public and private property of the State’ makes this de facto government rather
than national property. Further it is noticeable (at least in the English versions
of the law) that the terminology of ‘public lands’ is avoided in favour of ‘public

property’

The composition of public property is categorized as either natural or artificial
assets. These are predictable in content; coastlands, all waterways including lakes
and marshlands, and subsoil and air space are designated as natural property.
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Roads, railways, ports, etc are designated as artificial property (Sections3
and 4). Two points are of note: (1) forests and rangelands are not made
public property and are therefore potentially alienable. This opens the way for
these resources to become the private property of the State, and which it may
in turn alienate or allocate; and (11) ‘the concessions of traditional chiefdoms and
property relating thereto’ are classified as artificial property (Section4(1)). This
is stated as more especially in the provinces where the concession of chiefdoms
is considered as the joint property of the community, the chief having only the
enjoyment thereof”.

In this way, these substantial common properties are unable to be registered
as the private collective property of those communities. But then, neither may
these properties be alienated by the State to others, locked into the class of public
property. By sleight of hand, the State retains proprietorship.

c.  Even though the law recognizes that customary interests are often held
collectively, it provides no routes for common properties to be registered

The above reflects the absence of provision for registration of collective
entitlement on the basis of shared customary interest. This is despite articles
which recognize that customary land interests may be held collectively and even
at times refers to the clan’s ‘property’ (as in Section 4(l) of Ordinance 74-1 cited