IN THE MATTER OF 

THE USE OF

SOCIAL AND OTHER CRITERIA

IN THE PUBLIC PROCUREMENT PROCESS

OPINION

INTRODUCTION

1. I have been asked to advise on the question whether or not “social” criteria may be taken into account in the public procurement of timber.

2. The social criteria here in question are described in my Instructions as relating to social issues with regard to environmental protection and sustainable forest management (such as protecting the rights, well-being and livelihoods of indigenous peoples). Such criteria could also be described as being “environmental” or “ethical” in nature. It does not seem to me to matter very much which epithet is used to describe them.

3. For the reasons expressed below, it is my opinion that criteria of the sort here in question can lawfully and properly be taken into account in a public procurement exercise if they are objectively justifiable, proportionate and non-discriminatory, a fortiori where they reflect: (i) generally accepted international standards and legal norms; (ii) a policy stance taken in international instruments or agreements to which the European Union (“the EU”) is a signatory or which the EU has in some other way adopted or supports; or (ii) an objective of the EC or EU Treaties.

4. Having said that, the received wisdom (as set out in the documents enclosed with my Instructions) is that social or similar criteria cannot lawfully be taken into account in the context of a public procurement exercise because they do not relate directly to the subject matter of the contract. Accordingly, some resistance to the view expressed in the preceding paragraph is to be anticipated. For that reason, I have decided to set out at some length the basis for the view to which I have come.

ANALYSIS
5. The EU public procurement regime, currently crystallised in Directives 2004/17 and 2004/18 (OJ 2004 No. L134/1 and 114), is based on Articles 47(2), 55 and 95 of the EC Treaty and is intended to be consistent with commitments accepted by the EU that derive from the WTO Agreement on Government Procurement. The WTO Agreement does not have direct effect within the EU and does not contain any absolute prohibition on taking into account considerations of the sort here in question.

6. The basic objective of the EU regime is to open up procurement within the EU so as to further the goal of establishing and maintaining a single internal market within the EU characterised by the free movement of goods, persons and services. Accordingly, the principal characteristics of the EU public procurement regime are transparent procedures and equal treatment of tenderers: see, for example, Article 2 of Directive 2004/18. 

7. Contrary to a widespread belief, the EU public procurement regime does not set out a complete code of law governing purchasing by public bodies. 

8. Further, the general legal context, in which the EU public procurement regime is placed, features policy considerations such as the protection of the environment and policy commitments made by the EU itself and its Member States (of which the Rio Declaration is one).

9. In those circumstances, in order to decide whether or not the application of social criteria of the sort here under consideration was inconsistent with the EC public procurement approach, the correct approach would be to see if any provision of that regime, construed in the light of the purposes of the public procurement regime and consistently with the other policies of the EU, actually prohibited the application of such criteria. The mere absence of a provision that permitted their application would not justify the conclusion that their application was unlawful.

10. In fact, the application of social criteria of the sort here in question does not cut across the general policy objectives of the EU, or the basic objective of the EU public procurement regime, or its principal characteristics. The preamble to Directive 2004/18 (in contrast to its predecessors) recognises the potential relevance of considerations relating to environmental protection and sustainable development, albeit in particular contexts: see recitals 1, 5 and 6. Accordingly, there is at first sight no reason why such criteria cannot be taken into account in a public procurement exercise.

11. Nonetheless, as noted above, it has been suggested on a number of occasions that “social” and similar criteria cannot be taken into account.

12. In order to reach a conclusion as to whether or not that view is actually justified, it is necessary to examine why it has emerged.

13. To begin with, it should be noted that the phrase “social criteria” is a loaded term because it is generally used in the public procurement context to describe criteria such as the contribution that tenderers will, or are expected to, make to relieving local unemployment. Criteria of that nature risk being discriminatory and/or inconsistent with the fundamental principles of the internal market because they may favour local tenderers who are more likely to use local labour and they may restrict rather than enhance the free movement of persons.

14. The phrase “social criteria” is therefore guaranteed to set off negative resonances even though the reason for that has nothing whatsoever to do with the particular “social” criteria here in question: it is difficult to regard as credible the possibility that setting basic standards of civil, social and economic protection for the indigenous peoples living in tropical rain forests is even capable of affecting the internal market within the EU.

15. Essentially for that reason, I am not in favour of designating the criteria here in issue as “social”. They seem to me to be different in nature and objective from the criteria that, in the public procurement context, have been described as “social”.

16. Next, it is often (erroneously) thought that the EC public procurement regime is a complete code that provides the answer to each and every question that may arise in connexion with a procurement exercise. That is not the case.

17. Finally, some consideration needs to be given to the context in which issues concerning the use of social or environmental criteria have previously arisen. I will concentrate on the latter criteria which seem to me to be more closely related to the type of criteria here under consideration.

18. A typical public procurement exercise carried out under the EC public procurement regime will involve a number of points at which an evaluative decision will have to be made about the tenderer and/or the tenderer’s offer. At the initial stages, the evaluation typically involves a comparison between the tenderer (and/or his or her offer) and certain criteria set out in the contract documents that must be met by all tenderers. At the final stage, the evaluation will involve a comparison between the competing offers in order to decide which of the tenderers is to be awarded the contract. 

19. Broadly speaking, the evaluation points can be said to comprise the following: (i) ascertaining compliance with technical specifications – see Article 23 of Directive 2004/18; (ii) ascertaining whether or not a tenderer’s personal situation meets certain specified criteria (concerning, essentially, the tenderer’s personal conduct) – see Article 45; (iii)  ascertaining the tenderer’s suitability to carry on his or her professional activity – see Article 46; (iv) ascertaining the tenderer’s economic and financial standing – Article 47; (v) ascertaining the tenderer’s technical and/or professional ability – Article 48; (vi) in restricted and negotiated procedures and the competitive dialogue procedure, ascertaining whether or not tenderers meet the objective and non-discriminatory criteria adopted in order to reduce the number of tenderers to the desired number (or band) – see Article 44(3); and (vii) evaluating the different tenders in order to award the contract by reference to the applicable contract award criterion – see Article 53.

20. The function of the evaluation exercise that is carried out at any one point in the process is not necessarily the same as that of the evaluation exercise that is carried out at some other point; and the EU public procurement legislation defines more or less restrictively the factors that can be taken into account depending upon the particular evaluation point. For example, the evaluation carried out at point (ii) is defined in such a way as to permit Member States only one, relatively small, derogation from the criteria set out in Directive 2004/18 – see Article 45(1), 3rd subparagraph (a derogation that is not relevant in the present context) – whereas, for the evaluation carried out at point (vi), the Member States have a free hand subject only to the need to publish the criteria that they have chosen and the obligation to choose criteria that are objective and non-discriminatory.

21. Often comments along the lines that social or other considerations cannot be taken into account are based on an inference drawn from the detailed way in which the EC public procurement regime; and, when looking at the views that have been expressed as to whether or not criteria of the sort here in question can be taken into account, it is important to know what is the evaluation point at which (or the context in which) the criterion in question is to be applied.

22. Thus, in Case C-513/99 Concordia Bus Finland v Helsingin Kaupunki [2002] ECR I-7213 the Court of Justice of the European Communities (“the ECJ”) decided that, where a purchasing authority decides that the contract shall be awarded to the bidder submitting the most economically advantageous tender, the criteria relevant to deciding which is the most economically advantageous may include environmental or ecological criteria.  Such criteria would only, however, be permissible insofar as they were linked to the subject matter of the contract.  The use of such environmental criteria is not permissible where the application of such criteria affords the purchaser an unrestricted freedom of choice.

23. The ECJ’s reasoning was that the Community legislation (in casu, Article 36(1)(a) of Directive 92/50) did not purport to set out a comprehensive and definitive list of the criteria that could be taken into account for the purpose of identifying the most economically advantageous tender. Further, the criteria that may be used for that purpose need not themselves be “economic” in nature since even non-economic criteria can affect the (economic) value of the tender in the eyes of the contracting authority. The requirement that any such non-economic criteria be linked to the subject-matter of the contract reflects a more general consideration that, since a tender relates to a particular contract, the criteria for awarding that contract to a particular tenderer must also reflect the particularities of that contract.  

24. The approach of the ECJ was therefore very much affected by the particular evaluative point that was in issue in the Concordia Buses case.

25. However, that decision was developed further by the ECJ in Case C-448/01 EVN AG & Wienstrom GmbH v Austria, 4 December 2003.  In that case, a group of undertakings had submitted a tender for the supply of electricity over a two year period to Austrian federal government offices in Carinthia.  In the contract documents, the contracting authority required that tenderers were to state a fixed price for the electricity over the two years.  The annual consumption of the offices to be supplied was estimated to be 22.5 GWh and it was specified that tenders would be eliminated if they did not contain proof that the tenderer in question: (i) would produce or purchase and supply to consumers at least 22.5 GWh electricity each year over the relevant two year period; or (ii) that it had actually done so over the previous two years.  That requirement established therefore a criterion for qualification of valid tenders.

26. Those tenders that met the qualification criterion were then subject to the contract award criteria to identify which tenderer would be awarded the contract.  The criteria for determining which tenderer was to be awarded the contract were weighted so that a 55% weighting was to be attached to the net price per kWh and 45% to the tenderer’s capability of producing electricity from renewable sources in quantities exceeding 22.5 GWh.

27. The tenderers were not, however, required to submit any proof as to the sources of the electricity provided by them so that it was not possible to establish whether or not any particular tenderer produced or would be likely to produce any particular quantity of energy from renewable sources.  It was therefore impossible to verify whether or not or, if so, the extent to which those criteria were complied with.

28. In the light of Concordia Buses, it was unremarkable that the purchasing authority was entitled to apply, as one of its award criteria, the ability of the supplier to provide all the electricity to be purchased under the contract from renewable sources – although it should be noted that the concern expressed by the referring court lay in the fact that the criterion used in the EVN case was thought by it to pursue an advantage that could not “be objectively assigned a direct economic value”. Some social or environmental criteria may have a direct economic value. Others may not. 

29. In the Concordia Buses case, the issue concerned a criterion relating to the degree of noise and atmospheric pollution involved in each tender. The running of a bus network would inevitably generate some degree of pollution of that sort. Taking into account the degree of such pollution resulting from the different tenders is a manifestation of the different degrees to which the services offered by the different tenderers would be enjoyed and therefore reflects the different economic values of the tenders in the eyes of the contracting authority. 

30. In the EVN case, the relevant criterion was further removed from the value of the contract because the source of the energy would not alter its physical enjoyment due to the lack of a sufficient link between the place of generation and the place where the energy would actually be used. In fact, the source of the energy was more likely to have a direct economic effect on the price offered by the tenderer (the effect being, in all probability, an increase in the price). Nonetheless, the ECJ accepted with little discussion the basic proposition that a criterion relating to the source of the energy was in principle permissible.

31. The EVN decision does, however, develop the law beyond that stated in Concordia Buses in other respects.  

32. The ECJ decided that the fact that the sources of electricity had been given a high and therefore potentially decisive weighting was not in itself objectionable. That conclusion followed from two basic considerations. 

33. The first was the oft-repeated statement that the contracting authority is generally free to decide for itself the criteria to be applied to the award of the contract and the weighting to be given to those criteria. That freedom is, of course, subject to limitations: the purpose of the criteria used must be to identify the most economically advantageous offer; the criteria must not be formulated in so imprecise a way as to give the contracting authority unrestricted freedom of choice (which would turn the process into a lottery); the criteria must be applied in accordance with the procedural rules; and they must be consistent with the fundamental principles of Community law (in particular, the principle of non-discrimination). However, beyond that, there is nothing to prevent a contracting authority from giving a particularly high weighting to particular features of the offer (in casu, its indirect environmental impact). 

34. The second consideration was the fact that the promotion of renewable energy sources is a high Community priority. Hence, the approach taken in EVN was entirely consistent with the Community’s own policy and legislation.

35. The ECJ then went on to draw a line between permissible and impermissible references to environmental factors. The obvious problem with the approach taken in EVN was that the criterion in question was not transparent and objective because the contracting authority neither intended nor was able to verify whether or not any particular tenderer could or would comply with the criterion; and the way in which the criterion was expressed omitted an important factor that was capable of causing it to be interpreted in different ways by different tenderers. That was particularly important given the importance of the criterion to the award of the contract; but the same criticisms could and would validly be made about any award criterion suffering from those defects, whatever the degree of weighting attached to it. 

36. The ability to meet the purchasing authority’s demand from renewable sources was a requirement for a provider to be permitted to tender; but the criterion for deciding which bidder would be awarded the contract related not to the purchaser’s demand but to the bidder’s ability to draw on additional sources of supply for other purchasers. That was so because the contracting authority had recognised that any successful tenderer could not guarantee that the particular energy supplied to the contracting authority would come from renewable sources. The only practicable way in which the contracting authority could achieve its objective was to require the tenderers to source an equivalent amount of energy from renewable sources (even if all or part of that amount was enjoyed by other consumers). 

37. The ECJ decided that that was an impermissible criterion as it did not relate to the subject matter of the contract but to the supply to other purchasers.  The ECJ also noted that a criterion that demanded supply substantially in excess of that required under the contract in question conferred an advantage on larger tenderers.  The criterion was therefore likely to discriminate against tenderers who could fulfil the contract requirements, but perhaps not a great deal more.  That limitation would have the effect of thwarting the objective of opening up the market to competition pursued by the procurement directives.   

38. Although legitimate criticism could therefore be made of certain aspects of the way in which the procurement exercise in the EVN case had been configured, the important point for present purposes is the ECJ’s acceptance that, in principle, the contracting authority was entitled to require that the electricity to be supplied had to come, in part at least, from renewable sources, even though (unlike the Concordia Buses case), the source of the electricity could not possibly affect the contracting authority’s enjoyment of the electricity in any way other than a psychological or ethical way.

39. It therefore seems to me that the general proposition that “social” criteria (of the sort here under consideration, I should emphasise) cannot be taken into account in a public procurement exercise is unfounded whether one approaches the matter from a high level (that of the principles underlying the EU public procurement regime – see paragraphs 5-8 above)  or from the lower level of the application of contract award criteria.

40. Having said that, there are points in the contract award process at which the introduction of “social” criteria would not be appropriate; and, in any event, some care needs to be taken when defining what criterion to apply.

41. On the latter point, any criterion that is adopted should be capable of objective verification and be non-discriminatory. 

42. The primary beneficiaries of the principle of non-discrimination are, of course, tenderers established in the EU and goods and services originating in the EU. Under the EC Treaty, persons, goods and services from outside the EU have no right to equal treatment with those within the EU: cf. Case C-122/95 Germany v Council [1998] ECR I-973, paragraph 56 of the judgment. Accordingly, a criterion to the effect that timber sourced from tropical rainforests and used by a tenderer within the EU to perform a contract to be awarded under the public procurement regime must come from, say, an area in which the indigenous peoples living in the rainforest are adequately protected can be satisfied by any tenderer within the EU and does not discriminate between them or between goods or services originating within the EU. 

43. On the other hand, a criterion to the effect that the timber to be supplied under the contract to be awarded must have been cut under “acceptable” conditions is too vague and subjective; and a criterion to the effect that no timber from country X (where X is not a Member State) may be supplied in fulfilment of the contract to be awarded would not appear to be justifiable because it discriminates against suppliers in country X, who would be excluded from competing for the contract in question even if their timber has been cut under conditions that are unimpeachable (and that would potentially cause difficulties so far as the obligations of the Member States and the EU under the WTO are concerned).   

44. In the next section of this Opinion, I will give some consideration to the different points at which criteria of the sort under consideration might or might not be applied.

THE APPLICATION OF “SOCIAL” CRITERIA
45. Technical specifications – Article 23 of Directive 2004/18. Article 23(3)(b) envisages the inclusion, in the technical specifications for goods or services etc. to be supplied under a contract, of environmental characteristics relating to performance or functional requirements. In general terms, that is a common feature of technical specifications: they are concerned with the identification of the technical characteristics of what is to be supplied. I do not consider that “social” criteria of the sort here under consideration could be regarded as technical specifications.

46. Conditions relating to the performance of the contract – Article 26.  Contracting authorities may lay down special conditions relating to the performance of the contract that may reflect environmental considerations. However, since those conditions must be specifically related to the performance of the contract, it does not appear that Article 26 authorises the imposition of conditions relating to other matters. For example, if a person were engaged to install wooden fittings (doors, panelling and so forth) in a government building, that person could be required to perform that task in an environmentally friendly manner. It does not seem to me that it is permitted under Article 26 to impose a requirement that, for example, the timber used must come from an area in which logging is properly managed or carried out with due respect for the interests of the indigenous peoples in that area (although I think that the point is arguable) because, at first sight, the suitability of the timber for the purposes of the contract is not affected by the steps (if any) taken in the area from which the timber comes to manage logging and respect the interests of indigenous peoples. However, if the logic followed in the EVN case were applied to Article 26, the conclusion would be different.

47. The personal situation of the tenderer – Article 45. Article 45 defines in precise terms the factors that may be taken into account when deciding whether or not a candidate or tenderer may be excluded from participating in a contract award procedure by reason of his or her personal situation. A “social” criterion of the sort here under consideration would have to be fitted within one of the headings set out in Article 45 (and, more particularly, within the heading used in the domestic measures implementing Article 45) if that provision could be relied upon. Possible candidates include Article 45(2)(c) – conviction for an offence concerning the tenderer’s professional conduct – and Article 45(2)(d) – grave professional misconduct. Clearly, the former (for example) could apply if a tenderer for a contract to supply timber had been found guilty of illegal logging. It would not apply if the tenderer were intending to source the timber from an illegal logger but the tenderer had not himself been implicated in the illegal conduct.

48. Personal suitability – Article 46. Article 46 is of limited assistance because it is concerned with such things as authorisations to carry on a professional activity and enrolment on a professional or trade register.  

49. Economic and financial standing – Article 47. Article 47 is not relevant.

50. Technical and professional ability – Article 48. Article 48 is not relevant. In particular, Article 48(2)(f) refers to evidence of the environmental management measures that the tenderer will be able to apply when performing the contract. Even assuming that to be relevant in principle in the present context, Article 48(2)(f) applies only to public works and services contracts and would not apply to a contract for the supply of timber.

51. Restricted, negotiated and competitive dialogue procedures – Article 44(3). There is no bar to the application of “social” criteria in the context of Article 44(3).

52. Contract award – Article 53. A public procurement contract may be awarded on the basis of one of two possible criteria: lowest price or the most economically advantageous tender from the point of view of the contracting authority. In relation to the latter, Article 53(1)(a) sets out a non-exhaustive list of factors that may be used by a contracting authority in order to identify the most economically advantageous tender. It will be recalled that, in the EVN case, the ECJ accepted that sourcing electricity from a renewable source was an acceptable factor; and Article 53(1)(a) refers expressly to “environmental characteristics”.

53. What is the most economically advantageous tender is to be assessed from the point of view of the contracting authority; and there is accordingly scope for introducing criteria, similar to that at issue in the EVN case, that concern the conditions under which what is provided under the contract has been sourced even though they do not necessarily affect the physical or technical characteristics of what is provided.

54. General. Finally in this connexion, it cannot be excluded that a general criterion may be applied to public procurement procedures where the contracting authority wishes to adopt what I would prefer to describe as an ethical stance in relation to procurement. It should be borne in mind that the EU public procurement rules are not, and do not purport to be, a complete code for public procurement. EU law does not prevent a contracting authority from adopting an ethical stance as long as its position is objectively justifiable, proportionate, non-discriminatory and consistent with the objectives of the EU (an ethical stance that was inconsistent with those objectives would, on the other hand, encounter difficulties). It is true that there is, as yet, no decision of the ECJ that gives its imprimatur to that general proposition. However, it is, in my view, consistent with the general trend of the case law.

APPROPRIATE CRITERIA
55. I do not consider that a proper assessment of the topic here under consideration would be complete without some discussion of the kind of criteria that might be applied.

56. My Instructions refer to “social” criteria that, as I have noted above, may actually be described by other terms. Accordingly, what is actually under consideration is a range of different possible criteria that serve different functions and may well operate within different legal contexts. 

57. As noted above, any criterion must, in order to be acceptable, satisfy the basic conditions of being objectively justifiable, proportionate and non-discriminatory. If it does not satisfy those conditions, it will not be compatible with EU law. 

58. However, criteria that meet those conditions may nonetheless differ considerably from one another and present different degrees of acceptability or justifiability.

59. For example, let us suppose that a particular supplier of timber uses slave labour (or what amounts to slave labour) to cut the timber - or the cutting of the timber involves serious abuses of human rights - and, due to deficiencies in the legal system of the particular country in which the timber is produced (or other reasons), no action has been taken under the laws of that country, or could be taken, to remedy the position.

60. It is not credible to suppose that it would be unlawful for a contracting authority to refuse to award a public contract for the supply of timber from such a source – even though, on a narrow, literal reading of Directive 2004/18, there would be no ground for refusing to do so: the EU public procurement rules are not intended to force contracting authorities into condoning or rewarding conduct that is in breach of generally accepted standards or legal norms or contrary to the objectives of the EU.

61. On the other hand, it is no part of the objectives of the EU or, indeed, of generally accepted standards and legal norms for contracting authorities in the EU to foist on countries outside the EU conditions that may well be accepted in and appropriate to the EU but may well be inappropriate for acceptance in other countries: I am here thinking of the export of such things as EU standards of equal treatment of men and women, social security protection and employment protection, which reflect the current state of evolution of Western Europe but which are difficult to apply in the context of, say, a tribe indigenous to the Amazonian rainforest.

62. In between criteria that reflect generally accepted standards and legal norms and the objectives of the EU (which appear to me to be justifiable) and criteria that involve the imposition of standards, presupposing a certain level of affluence, on societies and cultures that are relatively impoverished (which do not appear to me to be justifiable), there lies a somewhat grey area comprising criteria that may not (at the moment) reflect generally accepted standards and norms but that are not in themselves clearly objectionable. An example may be forest management with the objective of maintaining the existing economy and way of life of indigenous forest-dwellers. That can be seen in a benevolent way, as seeking to preserve from harm certain vulnerable cultures and peoples. On the other hand, it can also be seen in a negative way, as keeping those peoples in a state of poverty.

63. In my view, in relation to that grey area, sorting out the justifiable criteria from those that may be difficult or impossible to justify is not a simple exercise. For example, a criterion such as that stated towards the end of the preceding paragraph could easily appear to be justifiable in one particular factual context but not in another. In order to decide the matter, the existence of a policy statement of the EU or some policy commitment would obviously have considerable weight. 

64. Due allowance must therefore be made for the possibility that, in some instances, a decision on the acceptability of particular criteria may have to be made on a case by case basis.

65. If a form of words is required to express the principle to be applied, the one set out in paragraph 3 above is the one that I would at this stage propose. 

CONCLUSION
66. In my opinion, as a general proposition, “social” criteria of the sort here under consideration can be taken into account in the public procurement regime as general criteria for ensuring ethical procurement. I note that that conclusion appears to be consistent with the position of the Danish government as disclosed in “Purchasing Tropical Timber: environmental guidelines – background material”, published by the Forest and Nature Agency and the Environmental Protection Agency of the Danish Ministry of the Environment (2003), in particular, paragraph 4.3.7.

67. However, in relation to any particular criterion, it is necessary to be clear about what the criterion is and how it is proposed to fit it into the public procurement regime before concluding that it is proper to do so. If a criterion is to be introduced at some particular evaluative stage in the procurement process rather than at some more general level, it may need to be consistent with some particular provision of the public procurement regime that operates at that stage.
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